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THE INCOME TAX (AMENDMENT) ACT, 2023

(Aot Mo, 20 of 2023)

I ASSENT

MSWATT ITI
KING OF THE EINGDOM
OF ESWATTNT
14% JULY, 2023
AN ACT
ENTITLED

AN ACT 1o amend the Incoms Tax Order 1975 and 10 provide for incidental matters,
ENACTED by the King and the Parliament of Eswatini,
Short fitle and commencement.

1. 1) This Act may be ciled oy the Incoms Tax (Amendment) Act, 2023 and shall be read as
one with the Income Tax Oder, 1973 (hereinafter reterred 10 835 the “Onler™,

(2] Thiz Actshall come inlo forve onoa date to be determined by the Minister by hotice in
the Gazetre,

Amendment of section 2
2. Section 2 of the Chrder is amended -
{a) by wliling, in alphubetical order, new definitions as follows

“arm’s length principle”, means the price payahle hetween independznt enferprises:
“asanciate person’” means, inrelalion woa person, any other person who acts or is likely to act
in accordance with the directions, requests, sugrestions, or wishes of the person and without
limiting the generality of the ahove, the following are treated us an associuls person-

{a} arelative:

(h) & pariner. an associate of a partner or 4 partnership in which the person is 4 pariner;

i) the trustee of a trust under which the person or an associate, benefits or is capahla
of bencfiting: or

{d} a company in which the person either alone, or together with an associate, controls
directly or indirectly 30% or more of the share cupilal of voting power in the
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company, or which is accustomed or may reasonably be expected to act in
accordance with the directions or wishgs of the person or an associate of the person;

“beneficial tax regime”, means the rate stated by the Minister in the gazelte in terms of section
B3eruin (8);

“business asset” means an asset which is used or held ready for use in a business including
shares;”

“business debt” means -

(2} adebt the proceeds of which are used to acquire a business asset or to incur an expense
of the business; or

(b) & debt arising. as a result of being given time 1o pay, on the acquisition of a business
aszet or the incurring of an expense of a business;™

“controlled ransaction”™ means any transaction betwien associated persons:™
“disposal”™, in refation to an asset, means-
{a) the sale, exchange, redemption. or distribution of the asset;
(b} the transfer of the asset by way of gifi; or
(e} the destruction, loss, or extinction of the assst; and
(d) includes the disposal of 4 part of an asset;”
“enterprise”, means any commercial or business activity carried on by any person,”™
“financial information™ means data about the monetary transactions of a person including,
but not limited to, balance sheets, income staternents, cash flow statemnents and statements of
sharcholders” equity;
“financial indicator” means -
{a) in relation to the comparable uncontrolled price method, the price;
(k) in relation to the cost-plus method, the mark up on costs;
(¢) in relation to the resale price method, the resales marging
{d} in relation to the transaction net margin method, the net profit margin; or

() inrelation to the transactional profit split method, the division of the operating profit
and loss;

“initial allowance” means an eligible depreciable asset used in Eswatini for the first time ina
vear of assessment for business purposes and computed in accordance with section 14 (1) {e),

(£, (ghand (h);
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“pension preservation fand” means 4 pension fund which is registered under the Retirement
Funds Act of 2005, and is approved by the Commissioner in respeel ol the year of assessment
in question on condition that the Commissioner may spprove a [und subject to such lmitations
and conditions us he Commissionse may defermine; but shall not approve a fund unless, in
respect of that yvear of asscssment, the Commissioner is satisfied that the rules of the fund
provide that-

(2] membership af the fund consists of -

{11 former members of & pension fund whoss membership of thar fund has
terminated due to-

{ &) resignarion, retrenchmenl or dismissal from employment and who clected
to have any lump sum benefit that is pavable as a resull of the lermination
transfarred to that fund:

{B) the winding up or partial winding ol the fund, if the member elects or is
required in terms of the rules to transfer to this fund, or

(i) former memmbers of any other pension preservation fund-
{AY) it that fund was wound up or partially woundd up; or

(B) if lhe member electad to have any lamp sum bencfit transferred to this
preservation filnd and who made this cleetion whils they wers members of
thart ather fund;

{ifioemer members of a pension fund or nominees or dependants of that former
member in respect of whom o henelil is Jue by that fund that has not been paid
within {wenty-four months ot the dus date; or

(k) payments or transfers o the fund in respeet of 2 member are lmited W he lump
sum benefit, or any unclsimed benelil as Jelinsd in the Retirement Pands Act, thar
is paid or ransferred o the fund hy-

iy apension fund or any cther pension preservation fund of which such member
was previously 2 member; or

{ii] & pension lund or pension presarvation fund of which such member’s former
sprse is or was previously 2 member and such payment of ransfer wis made
pursuant to #n clection by such member in lerms ol the provisions of the
Retirermnent Funds Al

(o with the exception of amounts transfarred to any other pension or pension
preservation fund, not more than one amount is allowed w be paid Lo (he member
during the period of membership of the fund or any other pensien preservation [und
provided that -

(1} this puragraph applies separalely weach payment or transter w the fund
contermplated in paragraph (b,

(1) amember, other than & member contemplated in paragraph (8);
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(1ii) of this proviso, will become entitled to 4 benefit on his or her rétirement date:
and

{iv) not more than ane-third of the total value of the retirement infersst may be
commuted for a single pavment and that the remainder must be paid in the form
of an annuity (including a living annuity) except where two-thirds of the total
value does not exceed forty-one thousand emalangeni or where the member is
deceased:

(d) the rules of a pension fund that is doing the business of a preservarion fund as
prescribed by the Commissioner from time 1o time are submitted to the
Commissioner for approval in terms of the provisions of this definition;”

“permanent establishment” means -

(2} atixed place of business through which the business of an enterprise is whally or
partly carried on, and includes -

(i)
{ii)
(i)
(iv}
(v)
(vi)
{vii)
(wii)
{ix}

ix)

(i)
{acii)

{xdid}

(xiv)

a place of management;

a hranch:

an office;

a factory;

a workshop,

A TIine;

an oil or gas well;

a quarry or any other place of extraction of natural resources;
a farm;

g plantation or other place where agricultural, forestoy plantation or related
actvitics are carried out; or

an installation or structure used in the exploration for natural resources;

a place where a person has, is using or is instatling substantial equipment or
substantial machinery;

a building site or construction or assembly or installation project or any
supervisory activity in connection with such site or project;

the furnishing of services, including consultancy services, by the non-
resident person, through emplovees or other personnel engaged by the non-
resident person for such a purpose, but only if activities of that nature
continue within Eswatini for a period or periods exceeding in the aggresats
miore than thirty days (300 days inany twalve (12} month period commencing
or ending in the year of assessment concerned;



(k)

(e}

(0

.

{2

{f)

ia}
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notwithstanding the provisions of paragraph (4) but subject to the provisions of
paragraph (¢}, where a person is acting in Eswatini on behalf of a non-resident

person, that non-resident shall be deemed W have a permanent establishmenl in
Eswalin in respect of any activilies which that person undertakes for (hal non-
resident parson, if such a persen -

{i) habitually vomeludes contracts, or habitwally plays the principal role leading 1o
the vonelusion of conmacts that ane roulingly conchuded and these contraels are-

(A in the name of the non-resident;

(B} for the ransfer of the ownership of, or for the granting of the right o use,
property owned by thal nan-resident person or thal the non-resident persan
s the right ko use: ar

{Cy for the provisiem alservices by that non-resident person;

(i) does not habitually conelude contracts nor plays the principal role kkading 1o
the convlusion of such contracts, but habitually maintains in Bswatini a stock of
pouds or merchandise from which that person regularly delivers goeds or
merchandise an behalf of the non-resident person,

paragraph (b} shall nov apply where (he person acting in Eswatini on behalf of a
non-resident person ol @ [oreign Stare carries on business in Eswatind as sn
independent agent and acts far that non-resident person in the ordinary course of
that business;

where, however, a person acts exclusively or almost exclusively on beholl of pne
or more porsons to which it is closely related, that person shall not be considered to
be an independent agent within the meaning of this paragraph with respect to any
such persan;

the fact that a company which is a residen! ol Eswalini controls or is controlled by
a company which i a resident of a foreign Sare, or which carries on business in

d [oreign Slate {whether through a permanent establishment or othorwise), shall nol
af itselt constitute either company a permanent establishment of e olher; o

for the purposes of lhe definilion of “pertnanant establishment’, a person is closcly
related 1o & person if, basad on all the relevant facts and circumstances, one has
contred of the ather or both are under the comtrol of the ssme persons;

“presumptive tax” means tax payvable on wmover by o persen registered a5 a small business in
terms of the Sixth Schedule;

“providen! preservalion nd™ means a provident find which is registered under the Befirement
Funds Act of 240 or its successor, and which is approved by the Commissioner in respesl ol
the wear of assessment in guestion on condition thal the Commissioner may approve a fund
subject W such lirmitations and conditiens as the Commissioner may determine, but shall not
approve a fund unless, in respect of thar year of assessment, the Comnyasionar is satisfed that
the rules of the fund provide that-

membership of the fund consisis of-
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(i} Former members of a provident fund whose membership of that fund has
terminated due to-

[ Aj resignation, retrenchment or dismissal from employment and who elected
tor have any lump sum benefit that is payable as a result of the termination
transferred to that fund;

{B) the winding up or partial winding of the fund, if the members elected or are
required in terms of the rules to transfer to this fund; or

(i) former members of any other provident preservation fund-
CAYIl that fund was wound up or partially wound up; or

B} if the member elected to have any lump sum henefit ransferred to this
preservation fund and who made this election while they were members of
that ather fund;

{iii) former members of a provident fund or nominess or dependants of that former
member in respect of whom a benefit is doz by that fund that has not been paid
within twenty-four months of the due date; or

it} payments or transfers to the fund in respect of a member are limited w the lump
sum benelits or any unclaimed benefit as defined in the Retirement Funds Act, that
is paid or transferred w the fund by-

{il a provident fund or any other provident preservation fund of which such
member was previeusly a member or

(i) & provident fund or provident preservation fiund of which such member’s former
spouse is or was previously a member and such payment or transfer was made
pursuant to an election by such member in terms of the provisions of the
Retirement Funds Act;

{¢) with the exception of amounts transfarred to any other provident or provident
preservation fund, not more than one ameunt is allowed o be paid to the member
during the period of membership of the tund or any other provident preservation
fund provided-

(i} that this paragraph applies separately to each payvment or transfer to the fund
contemnplated in paragraph (b); and

(i) a member, other than a member contemplated in paragraph (a) {iil) of this
proviso, will become entitled to a benefit on the retirement date of that member.

{d) that the rules of a provident fund that is doing the business of a preservation fund as
preseribed by the Commissioner from time to time must be submilted to the
Commissioner for approval in tenms of the provisions of this definition;”

“Retirement Funds Act” means the Retiremment Funds Act, 2003 or its successor;

“tax ERITDA™ means the sum of the taxable profits, net interest expense, depreciation and
amortisation of the company™;
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“tested party”, means a party which meets the eoteria as set oul in section 65521,

“transier priving methods™, refers 1o the approved transter pricing methods in terms of scetion
Giquin (3%

*uncontrolled ransaction™, means any ranseclion belwesn independent persons,™
() hy replacing the detinition of " Commissioner” with the fallowing new definition

“Commissioner” means the Commissioner General for the Dswatini Revenus
Authority:” and

ic) by deleting the definition of “Deputy Commissioner™;
() by amending the definition af “royalts™ as tollows -

(1) Delete the words “means any payment”™ and replace with the words "means
pavment af ey Kind received as a consideration™;

(11} Inserl o new sub-paragraph {iv) aller paragmaph (0] (1) as follows -
“fiti} industrial, commearcial or scientific equipment; ar”
Awmtendment of section 3

3, Section 3 of the Order is amended by deleting and replacing it with the following new
saction 3 —

“Adwinisiration of the Act
30 (1) The Cammissioner shall be responsible [or carrying out the provisions of this Crder.

(21 The powers conferred, and the duties imposed upon the Commissioner by ¢r under the
provigions of this Order may be exercised or performed by the Commissionsr persenally, or by
any wliver or person engaged in camryving out the said provisions under the sontenl, dirsction or
supervision of the Commissionsr

{33 Any decizion mode by and wny nolice or communication issued or signed by any such
oificer or person may be withdrawn or amended by the Commissioner or by the oificer or
person converned, and shall for the purposes of the said provisions, until it has been withdrawn,
be deemed to have heen mads, issued or signed by the Commissioner -

Provvided thal v decision made by any such officer in the exercise of anmy discretionary power
under the provisions af this Order shall not be withdrawn or amended after the expiration
of three wears from the date of the wrilien nolilication of such decision or of the notice of
assessments giving effect chereto, if all the material ficls wers known to the said officer when
he made his decision.

{#) Any writlen decision by the Comwnissioner persomally in the exervise ol amy
discrctionary power under the provisions of his Order shall not be withdrawn or amended hy
the Commissioner if all the material facts were known Lo him when he made the decision,
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Amendment of section 4
4. Section 4 of the Order is amended by deleting the ssction in its entirecy,
Amendment of section 6

5. Section 6 of the Order is amended by adding a new subsection (4) after subsection (3) as
Follows:

“{4} There shall be charged, levied and paid a rax to be known as the presumptive tax
on furnover, payable by a person registered as a small business taxpayer in terms of the Sixth
Schedule, and -

(g} the tax shall be a final tax an the business income of the taxpaver,

{b) a deduction shall not be allowed under this Order for expenditures or losses incurred
in the production of the business income; and

() atax credit allowed under this Ceder shall not be used to redues the tax payabls on
the busingss income of the taxpayer, exceptas provided in the Sixth Scheduls to this
Crrder.™
Amendment of section 11

6. Section 11 of the Order is amended, in subsection {10}, by deleting the entire subssction
¢ 10 and replacing it with the following new subsection { 10} -

10 So much of any amount which has been paid by a company to or otherwise made
available for the personal use of a shareholder or director of such company from the company’s
vndistributed profits, reserves or other assets by way of loan that has created rights and
obligations which would not normally be created between persons dealing at arm’s length.
shall bie deemed t be part of the taxable income of sush shareholder or director for that year of
assessment.”
Amendment of secfion 12
T, Section 12 of the Order is amended in subsection (1) as follows -

(2} in paragraph {g), by deleting the entire paragraph (g);

(b) in paragraph (), -

i1} by replacing subparagraph (i) with the following new subparagraph (i) -

“{i) commutation of an amaunt not exceeding one-third of the total value of any
annuity pavable from 4 pension fund or pension praservation fund;™

(i) b replacing subparagraph (i) with the following new subparagraph (ii) —

i)  ameounts dug fTom a provident fund, benefit fund or unemployment
insurance fund;™
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(¢} in paragraph (), by deleting the entire paragraph and replacing it with a new paragraph
(gl e Tollows—

gD imlersst received by, accmed to, or, in favour of, any namral person
inany year ot assessment from a co-pperative socicty, g savings sceount in

a financial institution or a bullding sociely or the Bswatini Development and
Savings Bank carrying on husiness in Pawatini; and

{ii) for the purposes of this paragraph, “savings aecount” exeludes o call account,

natice deposit. fixed deposil, permanent or fixed period share, subscription share,
deposits inaunit lrust eompany or ather similar deposit aceounts used for investment

PUTpOSES;
{d} by inserting the following new paragraph {uu) immediately after paragraph (u)-
“uw)  interest received by or acerued to or in favour of any person ordinarily
resident or carrving on business in Eswatind which & subject 1o lax under
seetion 32C of this Order”™
Amiendrtent of section 14
8. Seciion 14 ol the Order is amendad as follows -(2) in subsection (1) -
{i} by inserting s new paragraph (ay) immedintely aller proagraph (29 a3 allows—
“faa)  he amount ol any [oss ingurered on the disposal of a business asset (other
thamn trading stock) or on the satistactian of a business debt, whether ov not the asset

ar debt was on revenue or capital account, as deétermined under Division 257

{ii) by deleting the pravise w paragraph () in its entirety and replacing it with a new
proveiso to parageaph (o) as follows-

“Provided that the value of any mavhinery or planl used by the taxpayer foe the purposes
ol the business shall not be less than five (3) million Ematangeni of the deduction which
iy Be made ueder paragraph (23 (i) and (i1)™

(iii) by deleting the word “fifty” whenever it appears in paragraph () sl replace it with
the word “thirty™,

(v} by replasing paragraph (i) with the following new paragraph {i) as follows -
*14 {13 {iy any sum not exceeding fiftecn per cent of a pensionable salary which was contributed

during Lhe vear of assessment by wuy of curment contribution fo any pension fund™ (i by
insarting new sections Tden Tdguad ard 4quin immediately after section 14405 as follows;

Apportionment of Deductions

Tdier. A deduction relating w maore than one class of income shall be reasonably apportionad
among the classes of mcome to which it relates,
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Losses Carried Forward

dguar. (1) Where business income of an individual taxpayer is exceeded by deductions relating
to that income, the [oss, being the amount of the excess —

ia} shall not be deducted against other income of the taxpayer but shall be carried
forward; and

{b) shall be deducted in determining the taxable business income in subsequent
vars of assessment.

{2) Where property income of an individual taxpayer is exceeded by deductions relating to
that income, the loss, being the amount of the excess —

{a) shall not be deducted against other income of the taxpayer but shall be carrizd
forward: and

(b} shall be deducted in determining taxable property income in subsequent years
of assessment

(3) Subject to subsection (4), whera the taxpayer is a company, the excess of the deductions
allowed over the taxpayer’s gross income shall be carried forward and shall be deducted in
determining taxable income in subsequent vears of assessment,

(4) Where manufacturing income of a resident company is exceeded by the deductions
relating to that income, the loss, being the amount of the excess —

{a) shali not be deducted against other income of the company but shall be carried
forward; and

{b) shall be deducted in determining the charggable manufaciuring income in
subsequent vears of assessment,

(5) Subsections (1), {2) and (3} shall apply separately to income derived from sources in
Eswaltini dnd to foreign source income,

(&) Where farming income of an individual taxpaver is exceeded by the deductions relating
to that income, the loss, being the amount of the excass -

{a) shall not be deducted against other income of the taxpayer but shall be carried
forward; and
(b shall be deducted in determining the taxable farming income in subsequent years of

assessment.

{7y A set-off shall not be allowed for any balance of assessed loss not exhausted afler five
consecutive years of assessment of incurring such loss.

{8} Notwithstanding any provision in this Order, the assessed loss in the maintenance of a
timber plantation shall be carried forward until such time as the timber plantation has reached
mamrity.
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(%) Notwithstanding any provision in this Order, Lhe assessed loss in the mainlenance of an
orchard plantation shall be earricd forward until such tme us the orchamd becomes prodictive,

(1007 In this section-
*“farming” means primary farming operations, whether pastoral or agricullural,
“taxuble farming income™ means the taxable income arising from farming.

fnsertion of @ rew section 2er

9, The Order is amended by inserting fmmediately after seetion 20bis the following new
section 24rer-

“Long-ferm orniraces

20¢er, (1) Income and deductions relating to a long-tzem contract are taken info aceount
on the basis of the percentage of the confract completed during the year of asscssment.

(31 The pereenlage of completion 1s delermined by comparing costs allocated (o the
contract and fncurred hetfiore the end of the vear of assessmeant with the estimated total
contract costs as detzrmined at the time of commencement of the contract.

[3) Where, in the vear of assessment nowhich & long-lemm contract 1s completed, it
is determined that the cantract has made a final vear loss, the Comimissioner may allaw
Lhe loss to be carried back to the preceding year of asscssment and applied against the
amount included in gross income ynder subsection (1) for that vear,

(4} In this scction, “final vear loss™, in relation to a long-term contract, occurs
whers the [ollowing conditions are satisficd -

() the profit estimaled e be made under the contract for the  purposes of
subszction (1) exceeds the actual profic {including a loss) made under
contract; and

ik the difference herween the estimated prolil and the sctual profit cxceeds the
amoumt included in gross income under subsection (1) for the year of
assessmenl in which he conlract i3 completed, and the amount of cxcess
retiered to in paragraph (b) is the amount of the fndl vear loss; and

() in this scction “long-termy contract™ means a contract tor installation,
consruction or, in relation m each, the performance of relaled services,
which is not completed within the year of assessment in which work under
the contract commenced, other than a contract estimated o be completad
wilhin (6} months of the date on which work under the contract commenced. ™

Amendment of secion 21

1k Seetion 21 ol the Order i amended in subseetion 2 by deleting the proviso m subsection (23
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Amendment of section 27

11, Section 27 of the Order is amended after paragraph (c) by deleting the word “ten™ between
“to” and “per” and replacing it with “fifteen”

Amendment of section 29

12, Section 29 of the Order is amended by deleting paragraph () in its entirety.

Amendment of section 32C

13, Section 32C of the order is amended by inserting a new section 320 as follows—
“Withholding tax from paymients of interest made to persons resident in Eswatini.
320, (1) There shall te charged, levied and paid a tax in respect of any amount
received by or accrued to or in favour of any person ordinarily resident in Eswatini who
derived interest or dividend from society shares from a financial institution, unit trust
company. building sociely or mutual loan society,

(2] The rate of tax shall be fan per centum of the gross amount.

{3) This section does not apply to a company or any person oT insttution exempl
in terms of sections 12 (1) (&) {(it).

{4) Every person who makes any pasment of interest or dividend to a person to
whom subsection (1) applies, shall withhold tax from such payment in accordance with
the rate specified in subsection (2).

{3} The tax withheld under subsection (4 shall be a final tax and -

{a) no further tax liability shall be imposed upon the taxpayer in respect of the
interest to which the tax refates;

i1} the income shall not be aggregated with the other income of the taxpayver
for the purposes of ascertaining taxahle income;

(o) no deduction shall be allowead for any expenditure or losses actually
incurred in deriving the income: and

(d) no refund of tax shall be made in respect of the income.
{63 Every person who has withheld any tax under subsection (4} shall within
fifteen davs from the end of the month in which the interest was paid remit to the

Commiszioner the amount of tax so withheld.

{7} Every person making any payment (of interast) 1o which this section applies
shall maintain a record showing in relation to each year of assessment -

(g} the payment of interest made to each resident person; and

(k) the lax withheld from such payvment,
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angl such record shall be kept for the period specified under section 3356y for examination hy the
Commissioner as and when required.

{8} A person who [ails wo withhold any tax under subsaction (4) or having withheld
such tax [ails wo remit to the Commissionay, as required under subscetion (&), shall, in
addition to any penalty for which that person may be linble under section 40575 or section 66, be
personally Hable to pay the Commissioner that amount of @x as it it were tax due and payahla
b such person under Part VT of this Order™
Amendment of section 32E
14. SBecrion 32F is amanded as follows -
(2} by deleting the proviso to subsection {1} in ils entirely,
1) by deleting subsection (47 in its entirery.

Amendment of secfion J2F

13. Section 32F is amended in subsection {3} by deleting paragraph (a) and replacing it with &
new paragraph (a) as follows-

“a)on or before the fifteenth (13" day of the next month following the month of payment
remit to the Commizsioner the amount of lax so withheld;™

Amendment of section 312G

16, Seetion 3206 iz amended in subsection (3) by deleling paragraph (a) and replacing it with a
new parggraph () as [Dllows-

“fa) on or hefore the fiftzenth (15%) dayv of the next month following the month of puyment
remit to the Commissioner the amount of w@x so withheld;”
fresertion of @ new Division X under Part I

17, Part I of the Order is amended by inserling a new Division X immediately afier Division
X s follyws—

“DIVISION X — GAINS AND LOSSES ON DISPOSAL OF BUSINESS ASSETS

321 (1) The gain arising from the disposal of a business assct {other than trading stock)
ig the excess of the consideration regeived over the cost hase of the asset.

(2] The loss arising from the disposal of a business asset (other than trading Slock)
is the excess of the cost base over the consideration Teceived.

(3] Whers the Commissioner is satisfiad that an asseét of a taxpayer -
i2) ceases o bea business asset in the hands of the taxpayer; or

(h} becnmes a business asser in the hands of the taxpaver,
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the taxpayer is deemed to have disposed of the asset for its market value at the time of the
change in character of the asset and to have immediately re-acquired it for a cost base equal to
that same valae,

(4] A non-resident person who becomes a resident person is deemed to have
acquired all business assets {other than taxable assets) owned by the person at the time of
becoming resident for their market value at that time.

(%) A resident person who becomes a non-resident person is desmed to have
disposed of all business assets {other than taxable assees) owned by the person at the time
of becoming a non-resident for their market value at that time.

(6} Where a person to whom subsection {5) would otherwise apply -
{a) intends, in the future, to re-acquire status as a résident person: and

b} provides the Commissioner with sufficient security to satisfy any lax
[iability which would otherwise arise under subsection (33,

the Commissioner may. by notice in writing, exempt the person from the application of
subsaction (3).

{7} In this section, “raxable asser” means a business asset acquirsd by a person
before becoming a resident where, if the person disposad of the asset before becoming
résident, the gain or loss arising on the disposal wounld be subject to tax under this Order.

Cost Base
32L (1) Subject to this Order, this section establishes the cost base of a business asset

(2) The cost base of a business assst purchased, produced. or constructed by the
taxpaver is the amount paid or incurred by the taxpayer in respect of the asset, and includes the
market value of any consideration in kind given for the assetl.

{3) Subject to subsection {4). the cost base of a business asset acquired in a non-arm's
length transaction is the market value of the asset at the date of acquisition,

{4} The cost hase of a business asset acquired in a transaction described in section 32J
{2) is the amount of the consideration deemed by that subsection to have been received by the
person disposing of the asset.

(5} Where a part of a business asset is disposed of, the cost basz of the asset is
apportioned between the part of the asset retained and the part disposed of in accordance with
their respective market values at the time of acquisition.

(6} Expenditures incurred to alier or improve & business asset which have nat been
aflowed as a deduction are added to the cost base of the asser

(7] Where the receipt of a business asset represents income subject to tae, the cost
base of the asset 15 the amount or value included in gross ineome plus any amount paid by the
taxpaver for the assel
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(&} Where the receipt of a busincss dassel represents income which is exempt from tax,
the cost base of the asset i3 the amount or vilue which is exempt from tax plus any smount paid
by the taxpayer for the assel.

{9} Where a business asser of a taxpayer 1s un inlerest in immovable property which has
been held by the taxpayver for more than twelve months, the cost base of the asset is indexed for
inflation us prescribed by regulations for the purpose of caleulating any gain on the disposal of
the asset.

(107 Subsection (%) does not apply whers the interest in immovable property is
trading stock of the mxpayer

(11} Inealeulating the amount of any loss on dizposal of an assel, the cost hase of the
assel i reduced by any depreciation deductions allowed in respect of the assat,

(12)  The costhase of 2 business asset shall be the valug of the business asset and any
expenditure on the business asset on the date of commencement of this Act.

(13)  Any husiness asset acquired before the dale of commencement of this Act shall
be deemed o have been sequired vn the dale of commencement of this Act

Speciaf Rules for Consideration Received

321, (1) T'he consideration received on disposal of a business asset includes the market
value of any vonsideration in Kind,

{21 Where a business asset is disposed of to an associale or in & non-armm’s length
tranzaction ather than by way of fransmissien of the assel 1 a trustee o heneficiary on the
death of 2 taxpayer, he pemson disposing of the asset (referred m as the “disposer™) is treated as
having received consideration equal to the greater of -

(a) the cost base of the asact to the disposer; or
(41 \he fair marker value of the asset at che date of disposal.

(31 Where two or morns assets ure disposed ol in asingle transaction and the consideration
paidl [or each assel is not specified, the total consideration received (s apportioned among the
asacts disposed of in proportion to their respective markel values al the tme of the transaction,

() Where a part of a husiness asset is disposed of, the consideration roceived is
apportioned batween the part of the asset disposed of and the part of the asset retained in
praporticon w their respective market values at the time of acquisition.

(5} Where a taxpaver disposes of an asset in respect of which the taxpayer had been
allowed initial allowance under section 14 (1) (), the amount of the allowanes wlowed shall be
inchuded in the consideration recoived for the disposal of the assel
Nea-recognition of Gain or Loss

IR, (1) Any gain or loss shall not be taken inte account indetermining axabls ineomes in-

(2} atransfer of a business asset between spouscs;
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{h) a transfer of a business asset between former spouses as part of a divorce
setllement or bona fide separation agreement;

(¢} an inveluntary disposal of a husiness asset to the extent to which the procesds
are reinvested in an asset of a like kind within one year of the involuntary
dispasal; or

{d} the transmission of a business asset 10 4 trustee or beneficiary on the death of a
taxpayer.

{2) Where no gain or loss is taken into account as a result of subsection (1) (a), (b}, or [d),
the transferee is deemed to have acquired the transferred or transmitted asset as a business for
a consideration equal to the cost base of the asset to the transferor or deceased taxpayer, as the
case may be.

(3} The cost base of a replacement asset described in subsection (1) {¢) is the cost base of
the replaced asset plus any consideration given by the taxpayer for the replaced asset,

Rofl-over refief

32L. (1) Where a resident person {referred to as the “transferor’™) transfers a business assel
[with or without any liability not in excess of the cost base of the asset) to a resident company
{referred to as the “transferee™) in exchange for a share in the transferee and the transferor has
afifty per cent (50%) or greater interest in the transferee immediately atter the wansfer —

(a} the ransfer is not reated as a disposal of the asset by the transferor but is treated
as the acquisition by the transferee of & business asset; and

(b} the transferee’s cost base for the asset iz equal to the transferor’s cost base for
the asset at the time of transfer; and

(e} the cost base of a share received by the transferor in exchangs for the asset
is equal to the cost base of the asset transferred, less any liabilie assured by the
transferor in respect of the assat,

{2) Where, as part of the liquidation of a resident company {referred 1o as the “liquidated
company”), & business asset is ransferred w a shareholder being a resident company (referred
to as the “transferee company™) and, immediately prior to the transfer, the wansferee company
held a fifty per cent (50%%) or greater interest in the liquidated company-

{a) the transfer is not treated as a disposal of the asset by the liquidated company,
but 1% treated as the acquisidon of the business asset by the transferes company;
and

(b} the transferea’s cost base for the asset is the same as the liquidated company”’s
cost base for the asset at the tdme of transfer: and

(e} the transter of the assel is not a dividend; and

(d) no gain or loss is taken into account on the cancellation of the transferes’s
shares in the liquidated company.
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{3] Where a resident compuany ar & geoup of resident comnpanies is rearganised withoul
amy significant change o the underlying owmership or control of the company or group, the
Commissioner may-

{a) permil aiy resident company invelved in the rearganisation W lreal it as not
giving rise w the disposal of any business asset o redlisalion of any husiness
debr, as the case may be; and

ih) determine the cost base of any business asset held, or busincss debl undertaken,
b the resident company ailer the rearganisation in onder e reflect the fact that
no disposal vr realisation is treated as having occurred™

Amendment of section 33
18. Section 33 ol the Order is amendad by -
{a) adding a provise immedialely after subsection (1) as follows-
“Provided that upon application in writing by any person, the Commissioner may,
where pood cause is shown by the person, extend the period in which a renim is 0 be
submiteed.”

b} deleting subsection {12) in its entirehy;

(c) adding new subsections { 163, (170, (18, (19) and (20) immediately after subssction (15)
as follows-

{16 Every person shall, when making any payment of withheld tux, submit  retum
0 1he Cominissioner.

{17) For the purposes of subsection (16), a person who fails to submil a return on the
date as required under this Order, shall be liable to an administrative penalty not
exceeding twenly-five {23) EFmalangeni per day after the due dute and the liahility
censes al the time the Commissioner receives the retym.”

{18} A person regisiered to electronically submit a return or ether document or
communicalion shall net make a submission m any allemalive formac

{19} MNotwithstanding subsection (18], whenever the clectronic sy stem established by
the Commissioner is innperative, the Comrmissioner may aevepl the submission of a
return or other docwument or commumication in any alwermative formar,

{20 A person registered to submit a roturn or other document or communicarion in
terms of subsection (18) shall not de-register belure the lapss of at Jeast two years of
pegistrazion.”

Amendment of section J4ler

19. Section 34rer is amended by adding a new subsection (4) immediarely after suascetion (3)
as follows;

“(47 Any persan who fails to comply with the provisions ol subsection (1} shall, while such
failure to comply continues, be liable o 4 penaliy of twenty-five (23) Emalangend for cach
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day during which such failure continues subject to a maximum of ten thousand (10, 000}
Emalangeni and such penalty shall he recoverad by the Commissioner under the provisions
of this Order.”™

Amendment of section 33
20, Section 33 is amended as follows:
(a) add a new subsection (9) immediately after subsaction (§) as follows;

“(9) Any person who fails to comply with the provisions of subssction (1), (2), (4}
or [ 7) shall, while such failure to comply continues. be liable to a penalty of twentv-five
{25) Emalangeni for each day during which such failure continues subject to a maxi
mum of ten thousand Emalangeni (10, 000}, and such penalty shall be recovered by the
Commissioner under the provisions of this Order™

(b} insert a new subsection {10) immediately after subsection (9} which reads as follows;
{10y Any person who fails to comply with this section shall be liable to a penalty
of twenty- five (25} Emalangeni for sach day during which the failure continues subject
to a maximum of ten thousand (10, (), emalangeni and such penalty shall be col
lected by the Commissiener under the provisions of this Order.”

Amendment of section 37

21, Section 37 is amended by adding a new subsection (4) immediately after subsection (3)
which reads as follows-

“{4) Any person who fails to comply with this section shall be liable to a penalty of twenty-
five (25) emalangeni for each day during which the failure continues subject to a maximum of
ten thousand (10, 000), emalangeni and such penalty shall be recovered by the Commissioner
under the provisions of this Ordec”

Amendment of section 38
22, Section 3% is amended by adding a proviso which reads as follows-

“Provided that any person who fails to comply with this section shall be liable to a penalty

of twenty-five (25) Emalangeni for each day during which the failure continues subject to

a maximum of ten thousand (10, 000) Emalangeni, and such penalty shall be collected by

the Commissioner under the provisions of this Order.”

Arendeent of section 4
23, Section 40 of the Order is amended-

(&} in subsection (8], by replacing subsection (%) with the following new subsection (8) -
“(%)  ataxpayer who makes default in rendering a return in respect of any year of
assessment, shall, in addition to any other penalty or charge for which he may be liabla
under this Order. pay a penalty of -

(b} in the case of a natural person, twenty-five emalangeni for each day during which such
default continues; and
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(&) in the case of any other person, twenty-five {25) Emalangeni for cach day during which
such default continnes.™

() by adding immediately after subsection (8} the tollowing new subsection (9) -

"9 There shall be no lability for additonal tax under subseetions (1(k) and (c) where
the incomeet statement is the subject of a private ruling spplication filed with the
Commissioner belore, or al the tme of, [umishing the retum,™

Iesertion of @ new section 495ix

24, The Order is amended by inserting, immediately after section 49, a new seclion 496 as
follows-

“Duities af receivers

49305, (1) In this spetion, “receiver” means a person who, with respeet to an asset in
Eswutini, is-

{a) a liquidaror of a company:
{b} o receiver appointed oul of courl or by a courl;
{c) atrustee for a bankrupt person;
(i} 8 morlgages in possession;
{&) an exceutor of 2 deceased estate; or
{1 any other person conducting the Misiness of a person legally incapacitated.
(21 A receiver shall in writing notify the Commissioner within fourtcen days (14)
after being appeinted to the position of receiver or laking pessession of an asset in Eswaling,
whichewver [irst grours.
(31 The Commissioner may in writing notify a receiver of the amount which
appesrs to the Commissioner to be sufficient to provide for any tax which is or will become

pavable by the person whose assets are in the possession of the receiver,

[(4) A receiver shall nol parl wilh any asset in Eswalind which 1s held by the receiver
in their capacily as receiver withoul the prior wrillen permizgsion of the Commissioner,

{3} A receiver
{a} shall set aside, out of the proceads of sale of an asser, the amount notified
by the Commissioner under subsaction (2}, or such lesser amount a5 is

subsequenthy agreed on by the Commissioner;

(k) shall be liahle 1w the extent of the amount setaside Tor the wx of the person
who owned the asset: and,

{c) may pay any debt hat has priocily over the G relemed Lo in this section
notwithsranding any provision of this section.
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(6) A receiver is personally liable to the extent of any amount required to be set
aside under subsection (4) for the tax referred to in subsection {2} if, and to the extent that,
the receiver fails to comply with the requirements of this section, .

(7) Where two or more persons are receivers in respect of a taxpayer or deceased,
the ohligations and liabilities under this section shall apply jointly and severally to the
receivers but may be discharged by any of them.”

fusertion af @ new section 50bis

25, The Order is amended by inserting immediately after section 50 a new section 308is as
follows-

“Closure of business and distress proceedings

508ix. (1) Where a person liable for tax has failed to remit the amourt pavable by that
person within the prescribed time. the Commissioner may upon ex parte application to the
Magistrate Court or High Court apply for an order to lock up and seal the business premises
of that person and where the court grants such Order, afler that the goods in the business
premises shall be attached and at the disposal of the Commissionsr,

{2} The Commissioner may recover unpaid tax by distress proceedings against
the movable and immovable property of the person liable to pay the tax, by issuing an order
in writing. specifying the person against whose property the proceedings are authorized, the
location of the property, and the tax liability to which the proceedings relate and may
reduire a police officer to be present while the distress is being executed.

(3} Faor the purposes of executing distress under subsection (2), an officer may at
any time enter any premises described in the order authorizing the dismess procesdings.

(4) Property upon which a distress is levied under this section, other than perishahle
goods, shall be kept for twenty days either at the premises where the distress was levied
or at such other place as the Commissioner may consider appropriate, at the cost of the
person liable,

(3) Where the person liable does not pay the tax due, together with the costs of the
distress-

{a) in the case of perishable goods, within a peried that the Commissioner
considers reasonable having regard to the condition of the goods: or

(b) in any other case, within twenty days after the distress is levied, the property
distressed may be sold by public auction, or in such other manner as the
Commissioner may direcs

{6) The proceeds of a disposal under subsection (3) shall be applicd by the
auctioneer or seller first towards the cost of taking, keeping, and selling the property
distrained upon, then towards the tax due and payable, and the remaindzr of the proceeds,
it any, shall be given to the person Hable,

{7} All costs incurred by the Commissioner in respect of any distress may be
recovered from the person liable, as tax due under this Order”



Amendment of section 51

26. {a) The Order is amended in subsection (3} by inserting “company™ belywesn “director “and
Fueprelary”:

Tasertion of section 51his

27, The Order is amended by inserting immediately after seetion 51 4 new section 515is as
follows-

“Delesation of authority by public afficer
51biz. (1) The Cammissioner may allow a public officer referred to in section 3 to
delegate any authority conleered under this Onder 1o any person through s power of attormey
in the prescribed fomm,

{2} Any public afficer who delegates duthority in subsection (1) shall be regarded,
fir all intents and purposes, as liable for anything done by the person s delegated in letms
af aich power of allormey.”

Amendment of section 34

28, Bertioh 34 of the Onler i3 amended by deleting section $4 in ils entirety and replacing it
with a now seclion 34 as follows -

“Jppeal against Commissioner's decision
54, Any taxpaver who 1s dissatisfied with any decision of the Commissioner a3 notificd
i the notice ofalteration or reduction of an assessment or disallowance of an objeclion may
appeal to the Revenue Appeals Tribunal in terms of the Revenue Appeals Tribunal Act,
20197

Amendment of section 35

24, Section 59 is amenided-

{a) inthe heading ol section 35 by inserting the words "objection o™ between the words
“pending” and “appeal”

{b) in the second line by inserting the words “objection or” between the words Hany™ and
“appeal”™,

Amendment of yection 61

31, Secton 61 is amended by adding new sections Gleer and 6 Lpuat immediarely after section
Glais o read as follows:

“Preferential cluim o asses
Gltar. Trom the dame on which tax is due and payable, the Commissioner has, subject 10

the Insalvency Act 1955 or successor in title, a prelersatial claim against vther Claimants
upon the assets of the person Hable to pay the tax until the @x is paid.
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Security

Glguat. Where it appears to the Commissioner necessary 1o do 5o for the protection of

the revenue, the Commissioner may requins any person to give security of an amount and in
a manner that the Commissioner may determine for the payment of tax which is or may
become due by the person,”

Amendment of section 65

31. Section 63 is amended by inserting a new sections 65guar, 65guin and 65sex immediate]y
after section 65ter as follows:

“drm’s Length defermination
63gueat, 1) For the purposes of this Order, where -

{a) a person liable to tax in Eswatini engages directly or indirectly in a
transaction. an operation or scheme with an associated person; or

i} & person not liable to tax in Eswatini engages directly or indirectly in a
transaction with an associated person not liable to tax in Eswatini where the
transaction is in relation to a permanent establishment in Eswatind of one of
the two associated persons, the amount of each person’s taxable income
shall be determined in a manner that is consistent with the arm”s length
principle;

Provided that the amount of such taxable income shall be consistent with the arm’s length
principle if the conditions of those transactions do not differ from the conditions that would
have applied between independent persons in comparable transactions carried out under
comparsble circumstances,

(2) Where the conditions of a ransaction between associated persons to which
subsection (1) applies are not consistent with the arm's length principle and the effect of
that inconsistency is reducing or postponing the liability to tax of any person for any year
of assessment, the taxable income of that person shall be computed as though the conditions
aof the transaction are consistent with the arm’s length principle.

(3) The determination of whether the conditions of a contolled transaction are
consistent with the arm’s length principle of subsection (1), and of the quantum of any
adjustment made under subsection (2), shall be made in accordance with section 63 quin

(1}

(4) Wotwithstanding the provisions of subsection (1) no deductions shall not be allowed
in respect of amoumns, if any, paid or payable, otherwise than towards reimbursement of
actual expenses, by the permanent establishment to the head office of the enterprise or
any of its other offices, by way of royalties, fees or other similar payments in return for the
use of patents or other rights, or by way of commission, for specific services performed or
for management. or, except in the case ofa banking enterprise, by way of interest on moneys
lent to the permanent establishment.
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Transfer pricing methods

Aaguin, (11 The arms length renmuneration of a controlled transaction shall be determined
by applving the most appropriate oansfer pricing method  the circumstances of the case
in accordance with subsection (3.

{2} The criteria for selecting the most appropriate transfer pricing method shall be -

ia)
La)]

(c]

(d)

the respective strengths and weakmesses of the approved methods;

the appropriatensss of-an approved method in view of the nature of the
controlled transaction, determined in particular through an anafysis of the
funcrions undertaken by cach person in the controlled mransaction, taking
into account assets used and risks assumed.

the availability of reliable information needed to apply the selected transter
priving method; and

the degree of comparzbility between the controlled and uncontrolied
mansactions, including the reliability of comparability adjustments, i any,
thist may be required w eliminate diferences between them.

13} The approved transfer pricing methods shall be -

L)

the comparable aneontrolled price method, which consists of comparing
the price. charged for property or services mansformed in 2 controlled
transselion o the proce charged fr properly or serviees tmanslemed o4
comparahle uncontrolled ransaction;

{B} the resale price method, which consists of comparing the resale margin

]

that a purchaser of property ina controlled transaction cams from reselling
that property in an uneontrolled transaction with the resale marein that 1s
eurmsd in comparable uneontrolled purchose and resals ransaclions;

the cost-plus methed, which consists of comparing the mark up on those
costs direetly and indireetly incurmed in the supply of property or services in
a controlled transaction with the mark up on those costs directly and
indirectly incurred in the supply of property or services in a comparable
unonlrelled rnsaciion;

(d} the transactional net margin method, which consists of comparing the

(e}

net profit margin eelative to an appropeiate hase, such as costs, sates or
assets, that a person achieves in a controlled transaction with the net profit
margin relative to the same hase achieved in comparable uncontrolled
tranzactions;

the transactional profit split method, which consists ol allocaiing w each
associated person participating in a controdled transaction (he portion o
common operating profit {or [oss) devived from such transaction that an
independent person would expect to camn from engaging in a comparable
ungoniralled iansaslion -
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Provided that where it is possible (0 delermine an arm’s length remuneration for some of the
functions performed by the associated persons in connection with the transaction using one of
the approved methods described above, the transactional profit split method shall be applied
based on the commen residual profit that results onee such functions are so remunerated.

(4} Irshall not be neeessary to apply more than one method to determine the arm's
length remuneration for & given controlled transaction,

(5) A tansfer pricing method other than the approved methods contained in
subsection (3) may be applied where the Commissioner is satisfied that -

{a) none of the approved methods can be reasonably applied 1o determine amm’s
length conditions for the controlled transaction; and

b} such other method vields a result consistent with that which would be
achieved by independent persons engaging in comparable uncontrolled
transactions under comparable circumstances,

{6} When a method other than the approved methods contained in subsection (3} is used, it
shall establish that the requirements of subsection (3) have been satisfisd,

(7} The provisions of section 63guar (1) shall also apply where-

{a) apersen liable o tax in Eswatini engages in a transaction with a person located ina
tax jurisdiction that the Commissioner determines provides a beneficial tax regime,
whether or not such a person is an associated person.

ib) the provisions of ssction 65guar (1) shall also apply where a person located in a
tax jurisdiction that the Commissioner determines provides a beneficial tax regime,
engages in a transaction that relates to a permanent establishment of a non-resident
person in Eswatini whether or not such a person is an associated person.

(&) For the purposes of subseetion (7}, a tax jurisdiction or administrative regime will
be desmed to provide a beneficial tax regime whare the jurisdiction or administrative regime
whose effective tax rate is within the limits as prescribed by the Minister by a notice published

in the anstte.

(%) Notwithstanding the provisions of section 65gwar (1) and (2), where a person liabls
to tax in Eswatini engages directly or indirectly in a transaction with an associated person or
a non-resident person engages directly or indirectly in a transaction relating o a permanernt
establishment in Eswatini with an associated person for the export or import involving grains,
oil seeds, ather products obtained from the land, hydrocarbons or derivatives thereof from -

(2} an international or domestic commodity exchange market:

(1} recognised and ransparent price reporting or statistical agenciss; or

(e} governmental price-setting apencies, or from any other index;
the guoted price on the date on which the goods are shipped. regardless of the means of transport,
ghall be, without considering the price that was agreed upon with the associated person, the sale

price used for the purposes of computing the taxable income of that person. unless the person
provides all of the evidence needed to show that adjustments are appropriate 1o that quoted
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priee Lo be consistent with the arm’s length principle -

Provided that in the case of goods exported Fom Eswatin, the price agreed upon hetween the
group and independent person is higher than the quoted price at the above-meantioned date, the
apreed price in this case shall be considered as the sale price for the purpeses of computing the
seller’s taxakle income in Eswatini.

{11} For the purposes of subsection (97, the date ol the transaction shall be deemed to he
the date of shipment as evidenced by the hill of lading, airway hill or equivalent document
depending on the means of transport. unless the person provides evidence of the actual pricing
date agread by the associated porsons in the transaction.

(11) Every person who engages in a transaction m which section 63guat (1) applies shall
keep the docomentation tequired under seclion 336 and the other documents which may be
required by the Commissioner as per the Trimsler Pricing Regulations,

{12) Notwithstanding any other provision ol this Acl, whers o person engages in alransaction
with an assovimed person that involves the transfer of rights in an intangible property, other
than the alizgnation ot an intangible property, the consideration payable in that transacton
shall not excead a percentage, published by the Minister in the Gazette, of the carnings before
interest, taxes, depreciation, amortisation and rovaltivs payable derived Gom the commercial
pelivity condusted by the person in which the rghes transferred are exploited,

(13} This section shatl not apply in respect of controlled transactions between persons who
are lable to tax in Eswatini where the persens ane able to satisfy the Commissioner that the value
ol all the transaciions helwesn those persons 15 leds than the threshold in the vear of assessment,
a5 specilied by the Minister thiough a notice in the garette, unless the Commissionar directs the
taxpayer in writing, prior to the year of asscssment that this section shall applhy.

Tested Party

Gisex. (1) When applying a cost plus, resale price or transactional net margin method, it
shall be necessary to select he parly Lo the iransaclion. for which a [nancial indicator,
mark-up on costs, gross margin, or net profit indicater, is testod under the most appropriate
transfar pricing method in the circumstance,

(2] The selection ol the tested parly should be consisient with the [unetional
analysis of the transaction.

(31 The tested party is the one to which a transfer pricing method can be applied
in the most reliable manner and for which the most reliable comparable can be found and
will mest often be the one that has the less complex functional analysis.

(4) Where the mast apprapriate transter pricing methad in the cireumstances ol {he
case, determined following the zuidance above, is aone-sided method, financial
infrmation on the tested party is nocded in addition to the informarion refarred to in
regulation 11 iespective of whether the tested party is a domestic or forzign enticy.

(3} Where the most appropriate method is o cost plus, resale price or tensaclional
net mergin method and the tasted party is a foreign entity, sufficient information 13 needed
1o be whle 1o relinbly apply the selected method to the foreign tested party and to enable 2
review by the Commissioner of the applicalion ¢f the method to the foreien tested party.



526
{6} The provisions of sections 63guad, 65quin and 65sex shall be interpreted in
aceordance with the Organization for Economic Cooperation and Development Transfer
Pricing Guidelines for Multinational Persons and Tax Administrations (OECD Transfer
Pricing Guidelines).

[7) Where there is any inconsistency between this Order and the QECD Transfer
Pricing Guidelines, this Order shall prevail.™

Tnterest deduction

65sep. (1) Notwithstanding any other provision of this Order, no deduction of interest
shall be allowed for the purpose of ascertaining the taxahlz profits of any company that

is & member of a group of companies, except a company whose main business is banking
or insurance, in respect of any amount of net interest expense for any vear of assessment
that exceeds thirty percent (30%5) of the tax earnings before interest, taxes, depreciation and
amartisation (hereinafter referred to as “tax EBITDA™) of the company.

(2} In this section, “net intercst expense™ means, the interest paid or accrued by the
company during the year of assessment minus the amount of interest includad in the taxable
income of such company for that peried.

{3} In this section, “interest” includes —

{a] intcreston all forms of debr, loan, deposit, elaim or other right or obligation:
{b} expenses incurred in connection with the raising of finance;

(¢} payments under profit participating loans;

(d) imputed interest on instruments such as convertible bonds and zero-coupon

honds:
(&) amoeunts under alternative financing arrangements, such as [slamic finance;
(£) the finance cost element of finance lease payments;

(£) capitalised interest included in the balance sheet value of a related asset, or
the amortisation of capitalised interest:

(h} amounts measured by reference to a funding return under transfer pricing
tules ;

(i) where applicable notional interest amounts under derivative instruments or
hedging arrangements related to borrowings of an entity:

{j} certain foreign exchange gains and losses on horrowings and instuments
connécted with the raising of inance;

(k) guarantze fees with respect to financing arrangements;
(1} arrangement fees and similar costs related to the borrowing of funds: and

{m) an¥ payment sconomically equivalent to interest,
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{4) The interest for which a deduction is denied under this scetion may be carried
Farward and treated as ineyered during the pext year of assessment and the inlerest so denied
maw he carrisd forward for three (3} years,

Amendment of secifon 66,

32, Section 66 is amended by inscriing & new section GAkis immedialely aller section 66 a5
follows:

“Offence by Body Corporate,

G6bin, (17 Where an offence under this Order has besn committad by a company, every
person who, at the time the oifence was commitlied was —

{a} a public officer or vther similar officer of the company: or

{b) aeting or purporting Lo act in the capacity stated o paragraph (a),
shall be deemed to have commilled the offence,

{23 Subsection (1) shall not apply o a persan where —
{a) the offence was committed withoul that persan’s consent or knowledge; and
(b} the person having tegard to the namre of the persion’s functions and all the
circurmstaness has exercised reasonable diligence w prevent the commission

of the oifence.”

Insertion of @ new section G3quin

34. The Order is amended by inscrting immediately after scetion 68quat 4 new section 68quin
as follows-

“Binding genernfl rulings

68quin, {1} The Commissioner may issue a binding general ruling thar is effective for u
particilar tax period, cither delinite period or an indefinite period

(2) Abinding zeneral rulimg shall state-
{a) thatit iz a binding general miling made umder this section;

{b) the provisions of the Order which are the subject of the binding general
ruling: and

{c} either the tax period or alher definite period for which i1 applies or in the
case of a binding genernl raling for an indefinite period, that it is for an
indefinile period and the date or tax pedod [tom which it applics.

(3] A binding general muling may be issued as a practice note of in another B and
mity be issued in the manner that the Commissioner prescribes.

(4] A publication vr uiher written statement does not constituge and may not be
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considered or treated as a binding general ruling unless it contains the information preseribed
b subsection (2.
Amendntent of section 69

35. Bection 6% is amended by deleting subsection (2) in its entitety and replacing it with a new
subsection {2) as follows;

{2}  MNotwithstanding any other provisions of this Order, where the Minister is satisficd
that an investment project being proposed by a new business is beneficial 1o the development
of the economy, the Minister may, with prior approval of Cabinet, enter into a tax agreement
and nominate such qualifying business as a “development enterprise™ by granting the tax
concessions in accordance with the Seventh Scheduls,”

Insertion of a new section §9quin

36. The Order is amended by inserting immediately after section 6%quat a new section 6%qguin
as follows-

“Supremacy of Order

69guin. Where there is any inconsistency between this Order and any other law prescribing
a rate of tax, this Order shall prevail.”

Amendment of First Schedule

37. The First Schedule is amended in paragraph 8 (3) by deleting the words “sixty thousand
Emalangeni” after the word “of" and replace them with the words “one hundred thousand
Emalangeni.”

Amendment of the Second Schedufe

38, The Second Schedule is ameandad -

{a) under definition of “employee” by inserting the following new paragraph “c”
immediately after paragraph “h”

*{)an independent insurance broker;”

and renumber the following paragraphs in the correct order,

{b} by adding, immediately after the definition of “employment”. the definition “independent
Insurance Broker” means and insurance broker as defined under section 2 of the
Insurance Act, 20057

{c) by inserting, immediately after paragraph 114, a new paragraph 11B as fallows-
“Estimated Assessments
1B. (1) Where any employer who is required 1w deduct employees’ tax in terms of

paragraph 2, has failed 1o so déduct such tax, or has failed (o pay over any amount of
employees” tax deducted, and such employer has not heen absolved from his liabilitics



520

in terms of the provisions of this schedule, the Commissioner may make & reasonable
cstmate ol the amount of cmplayees® ax which is required L be deducted and izsuc a
notice of assessment of the unpaid amount.

{2y An emplover shall be lable to the Commissioner for the puyment of the
amourt of emplovess’ Tax 3o cstimated as if such amount was deducted as contemplared
in puragraph 2.

(31 Ay estimate of the amount of employees’ tax pavable by an employer n
terms of the provisions of subparagraph (1), shall be subject o objection and appeal.”

(@) in paragraph 14 -

()} hy deleting and replacing subparagraph (2}, with & new subparagraph (2} as
Lillaws -

=7 Fvery employer shall, within seven days after the end of the manth, or
within such longer time as the Commissionsr may appraove, render 8 monthly
declaration return insuch [orm as the Commissioner may spprove, showing in
addddition to any other information that may be required, the total remuneration
paid to or accrued to the employecs in respect of such a menth and (he total
amount of emplovees’ tax deducted from such remuncration during such
month.”

(i1} b replacing subparagraph (34, with a new subparagraph (3A) as follows-
“(JA) Notwilhstanding the provisions of paragraph 1% (2] {f}, any employer
whe Fails to comply with the provisions of paragraphs 14 (2) or {3) shall, while
such failure to comply continues, he liahle o a penalty of wo hundred
emalangeni for esch day during which the failure continues.”

Amendment of the Third Schedufe

39, The Third Sehedule to the Ineome lax Order, 1975 iz amended by deleting the schedule in
its entirety and replacing it with a new schedule oy [ollows —

“THIRD SCHEDULE
RATES (0 MORMAL TAZ
PART 1

1. For the purpases of Section 6 (3) of the Order, the rates of tax 1o be levied for the year of
agsessment ending 30 June 2023 are as tollows -

() in the case ola company, for cach Lilangeni of taxable incame, terenty-five per cent;
(h} inthe casc of a person (other than a company or inust), ss prescribed in Part [ of the
Sehedule and such rates of tax shall, in the ease of & natural person, be reduced by way

of o mebals —

{i) of an amount nol exceading the sum of eighl thousand twa hundred Emalangeni
(ES,2000 in any year of asscssmenl; and,
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(if) of an additional amount not exceading two thousand seven hundred Emalangeni if
the persan is over the age of sixty (60 vears on the last day of the vear of assessment:

() in the case of a trust, for each Lilangeni of taxable income, thirty-three per cent (33%);

(d) in the case of a non-complying pension fund, provident fund, retirement annuity fund or
benefit lund, for each Lilangeni of taxable trust income of the fund, thirty-three per cent
(33%):

(e} in the case of a natural person who, during the year of assessment, was ordinarily
resident in Eswatini, for each Lilangeni of dividend income, ten per cent (10%;

{f) in the case of a natural person who, during the vear of assessment, was ordinarily
resident in Eswatini, for each Lilangeni of taxable interest income, ten per cent { 10%):

(g} in the case of a nawral person who, during the year of assessment, was ordinarily
resident in Eswatini, for each Lilangeni of taxable income received or accrued at the
time of redundancy or retirement. as preseribed in Part I of the Schedule: Provided
that in accordance with section 8 no reduction by way of rebate shall be made if the tax
payable in terms of section 6 is subject to the rates of tax prescribed in Part 111 hercof,

2. Inthe case of & person (other than a company or trust) who, during the vear of assessment
was not resident in Eswatini, the rate of tax to be levied shall not reduce the total tax payable
below an amount equal —

[a} to 10 per cent (10%]) for each Lilangeni of taxable income: and

(b} to three per cent (3%5) for sach Lilangeni of such part where any part of the taxable

income consists of a pension.

3. In the case of a person who, during the year of assessment, qualifies as a small business
taxpaver as defined in the Sixth Schedule to this Order, the rate of tax to be levied on the taxable
turnowver shall be as prescribed in Part [V of this Scheduls,

PART 11

Rates of income tax in the case of persons other than companies or trusts shall be caleulated in
aceordance with the table below:

Taxable Income Taxable Income Rates of Tax

Exceeds Does Mot Exocsed

E E E

] 1043 000 H20% of the excess over 0

104 D00 150 000 20 000 + 25% of taxable income in excess
ol 100 000

150 000 200 000 32 300 + 30% of taxable income in excess
of 150 000

200 OH 230 000 47 500+ 33% of taxable income in excess
of 200 000
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PART 111

Rates of incoms lax in the case of a redandant or Tetiring natural person shall be caleulated in
accordance with the table below:

Taxahle Incame Taxable Income Rates of Tax

Excewds Dipes Wot Excoed

E E E

1 330000 25% of each E1 of the taxahle
ineome

EEIRTHE K2 500+ 30% of 1axahle income in exeess
of 330 000

T'he preseribed rales of income tax under Part 111 applies to lump sum amounts which exceeds
lhe amount exempted under section T4 (1) (1) (i),

PART I¥
The rates of turnover tax in respect of the taxable furnover of any person that qualifies 45 a

small business taxpuyer as defined in the Sixth Schedule to this Onder, shall be caleulated in
accordance with the table helow:

Gross Turnover Rate of Tay

Where the gross trnaver of 0
the taxpayver does nol excead
ERTEA LT TRYY]

Where the gross furnover of the 1.75 %,
taxpayer exeeeds 3000000

Amendment of Schedule

40, The schedule of the order is amended by adding a new Sixth Schedule and a new Seventh
Schedule immediately after the Fifih Schedule as follows-

“SIXTH SCHEDULE

PART 1
PRESUMPTIVE TAX
DETERMINATION OF TURNOVER TAX PAYABLE BY SMALL BUSINESSES
(Tder section 6 {43)

Trterprafaiion

1. Tnthis Schedule, unless the context indicates otherwise, any meaning ascribed to a word or
expression in this Act shall hear the meaning so aseribed and-

“basic records” mesns 4 simple notebook or cashbook, fxed ussel register, repister of daily
sutles (or services rendered) and spreadshee! where payments are recorded daily:



“inyestment income” Means-

(&) any income in the form of annuities, dividends, interest, rental derived in respect of
immovable property leased for commercial purposes, royalties, or income of a similar
narure; or

(b} any proceeds derived from the disposal of financial instruments;

“professional services™ are occupations in the teriiary sector of the economy requiring special
training in the arts or sciences. Such services shall be of a technical or consultancy nature.
This includes, but is not limited to, the field of accounting, actuarial science, architecture,
auctioncering. auditing, broadeasting, consulting, draftsmanship, education, engineering,
financial service broking, health, information technology, journalism, law, management, real
estate broking, research, sport, surveying, ranslation, valuation or veterinary science;

“gmall business” means. unless the Commissioner in a particular case otherwise directs, any
taxpayer who is ordinarily resident or carrying on business in Eswatini whose turnover derived
from carying on of that business is tess than five hundred thousand emalangeni (ES00,000) in
a yvear of assessment.

“turnover” in relation to a taxpayer who is ordinarily resident or carrying on business in any
vear of assessment, means the amount shown in the accounts of the taxpayer as the gross
proceeds derived in the carrying on of business during the year of assessment, including the
gross procesds arising from the disposal of trading steck and business assets, without the
deduction for expenditure or losses incurred in deriving that amount

PART 1T
APPLICATION OF SCHEDULE

Persons covered
2. A person qualifies as a small business if that person is a-

{a) natural person (or the deceased or insolvent estare of a natural person that was a
registered small business at the time of death or insolvency); or

(b) a company,

where the turnover of that person for the vear of assessment i3 below an amount of five hundred
thousand Emalangeni (E300 000,00,

Persons excluded from the application of this sehedule

3, Paragraph 2 does not apply to a person ordinarily resident or carrying on business in
Eswatini who-

{a) isa professional; or

{b) receives investment income.



Regisiration
4, {13 A person that i= 8 small business 5 delined shull be registered-

(a) befors the beginning of 2 vear of asscssment or such lator date during that year of
assossment 45 the Commissioner may preseribe by nollce n the Gueetls;

(b} in he case of & person that commenced business activities during a vear of
assessment, within two maonths from the date of commencement of busingss
activities: ot,

(e) with eflect [om the begmping of that year of assessmeant

{2) A person may only opr oo be deregistered from presumprive tax after the lapse of two
yeurs of assessmenls,

Deregisiration
5. (1) Arepistersd person may elect in writing to be dercgistered from presumptive ta o Lhe
fiormal % regime betore the beginning of a year of assessment or such laler date during that

vear of assessment as the Commissioner may preseribe by notica in the Gazgme.

(2) A repistersd person shall notify the Commissionsr within twenty-one (21) days rom
Lhie date on which-

{a} the qualifying tumover of that regisiered person for a vear of assessment exceads
the amount deseribed in paragraph 2, or there are reasonable grounds for belicving
{hat the qualifying turnover will exceed that amount; or

ib) that registered small business is disqualifizd in t2ems of paragraph 3.

(3) The Commissionae shall, subjcct to subparagraph (4), dersgisler o registered person
with effect from the beginming of the menth foilowing the month during which the event as
deseribed in subparagraph (2) {a) or {2) (b)) occurred,

(4] The Commissioner mayv direct that a person remains a rogistered smull business 1
lhe Commissioner is satisiied that the increase in the qualifying tumever of that person W an
amount greater than the amount described in paragraph 2 is of 2 nominal and temperary nalure.
Payment of Provisional Tax

&, (11 A small businessiman shall be liable w pay an estimated provisional tax annually,

(2] Notwithstanding sub- paragraph (1) abowve, a small businessman may pay four
instalments of the estimaled provisional @y as follows-

{4} 30 September, a first provisional tax paymenl eguul W bwenly-live per centi25%)
of the wlal estimaled lbx;

{h) 31 Dhecember, o second privisional tax peyvment equal to the difference between
fitty per cent (30%) of the wotal estimated tax and the first provisional payment;
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{ey 31 March, a third provisional tax payment equal to the difference berween seventy-
five per cent (73%) of the total estimated tax and the sum of the provisional tax
payments; and

{d} 30 June, afinal provisional tax payment equal to the ditference between one hundred
per cent { 100%) of the total estimared tax and the sum of the previous provisional
tax payments.

Furnishing of Return of Estimates

7. Ewvery taxpaver to whom section 6(4) applies shall furnish an estimate of the turnover for
each year of asscasment and shall include a statement of the actual turnover of the taxpayer for
the previous year of assessment.

FPrescribed Retirns

8  An estimare of a taxpaver under paragraph 7 shall be in the form prescribed by the
Commissioner and shall be furnished to the Commissioner by the due date for payment of the
first provisional tax for the year of assessment

Estimate to apply for the whole year of assessment

9. The estimate of a taxpayer shall remain in foree for the whole of the year of asscssment
unless the taxpayer furnishes a revised estimate o the Commissioner which revised estimate
shall only apply to the calculation of the provisional tax payable by the taxpayer after the
revised estimate was approved by the Commissioner.

Faifure to furnish estimate

10, Where a taxpayer fails to furnish an estimate of gross turnover as required, the estimated
aross turnover of the taxpayer for the vear of assessment shall be such amount as estimared by
the Commissionser.

Set-off af Provisional Thax against Tox payable

11, Each payment of provisional tax shall be credited against the tax payable by the taxpayer in
the vear of assessment to which the payment relates,

Recovery af Provisional Tax
12. Any pavment of provisional tax, when it becomes due and payable, is a debt to the
Government, and the provisions of this Order shall apply for the purpases of the collection and
recovery of provisional tax by the Commissioner.

PART IV
Amounts received by an asseciate muy be included in qualifiing terrover
13, The total amount received from carrving on business activities by an assoclate in relation

to a person described in paragraph 2 (1) {a) or (b) shall be included in the qualifving turmover
of that person for purposes of applying paragraph 2, where the Commissioner is satisfied that-
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(2} the associate carries on business activides that should properly be regarded as
forming part of the business activitics carried on by that person; and

{b) the main reason or ene of the main reasons {or the associale camyving on busingss
activities in the way that the associate does is o ensure thal the qualifving trmever
nf that person does not exceed the amount as described in paragraph 2.

Record keeping

14. MNotwithstanding the provizions of section 355465 of the Order, aregistered person shall anly
retdin basic records ds defined in Parl L

Applicable fox rate

15. 1y The amount of tax payable for the purposes of section 6041 1o any vear of ssessment by
a small husiness taxpayer shall be in accordance with the rates in the Third Schedule.

2} The tax pavable under subparagraph (1) shall be reduced by any eredit allowed under
paragraph & for provisional tax paid in respect of amounts incloded in the turnover of the
taxpaver.

Powers of the Commissioner
16, The Commissioner has the powers of inspection in torms of section 36 of this Order

Trunsitional clause in respect of Tosses

17. Losses incurred in the previous vear of asscssment prior to the infroduction of presumptive
Gt shall not be earmied rward,

SEVENTH SCHEDULE
{Under seetion 69 (21

Interpretation
1. (171 Inthiz schedule-

“pommeneement of the camving on of & project” mesns the commissioning of machinery and
planl afler the commencement dale;

“development enterprise™ means 2 new business, investment or coferprise that s likely to
contribuls significantly (o-

{a} the achievement of susminable economic growth and employment creation in the
medium to long term throwgh enhanced competitiveness;

(b} the development of & knowledge-based economy (hrough research, science and
echnology; or

() the stimulaton of the start-up and growth of technologically intensive industries in
Esvlini:
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“existing competing enterprises” means those business enterprises, which are currently
supplying the domestic market with goods, or servicss which are similar in all material respects

to those proposed by the applicant for tax concessions by means of a develapment enterprise
order;

“infrastructure development” includes the provision of infrastructure, technical services,
finance, or equipment to promote the economic development of Eswatini;

“investment company” means a company whose business consists wholly or mainly in the
making of investments and the principal part of whose income is derived therstiom,

“manufacturing” means -
(&) the substantial transformation of tangible property: and

(b} manufacturing activity of an industrial, seientific or educational nature which
prometes industrial, scientific, educational and ather development within Eswatini,

but does not include construction, installation, assembly. transportation, power generation, or
the provision of public utility services;

“mining” includes every method or process by which any mineral is won from the soil or from
any substancs or constituent thereof:

“qualifying business™ means 4 business which -
{a) is incorporated on or alter the commencement date:

(b} commences the carrying on of one qualitving project for the first time on or after the
commencement date; and

(¢} has the sole ohject of carrving on one qualifying project as from the date of such
incorporation and which does not cammy on any trads other than such qualifying
project;

“qualifying project” means a project contemplated in paragraph 4 of this schedule.
Nomination as o development enterprise

2. Notwithstanding any other provisions of this Order, where the Minister is satisfied that an
investment project being proposed by a new business is beneficial to the development of the
economy, he may, with prior approval of Cabinet. enter into a tax agreement and nominare such
a qualifying business as a “development enterprise™ granting the tax concessions contemplated

in paragraph 3,
Tax concessions

3. Actax concession granted by means of a development enterprise sgreement shall be granted
for a non-renewal peried of t2n (10) years in respect of a company tax rate of ten per cent (10
).
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Oualifying investments, businesy or enterprises and industrial sectors

4. The grant of a development enterprise arder shall only be applicable to qualilying new
invesiments, business or enmzrprises cngaged in -

(3) manufacturing activity of an industrial, svientific ar cducational nature which
promotes indusirial, scientific. educational or other development within Esw atini;

ib) mining or mineral beneliciation;

{¢) enerey and powser peneration, assembly or agro-indusiries; or

{d} ‘Tourism
Application evaluoation commiitee
5. (1) The Minister may refer an spplication for a development enterprise onder o a committee
cotmprizing o] public officials lo assist the Minister in evaluating the application in accordance
with sel criteria rules or guidance principics considering the purpuse of the provisions of this
Schedule.

{2} The committee referred w in this paragraph shall, after evaluating the applicarion, make

appropriste recommendations Lo the Minister for the linal determination of the Minister and
action in terms of paragraph 2,

{33 The commitles may -

{a} evaluate and approve any projecl, @ be carried on by & company, as 2 qualifying
prodect for the grant of the development cnterprise slafis;

(b} investigate or causs (o he investigated any project for the purposes of this paragraph;
{¢) monitor the development enterprise in erder to —
(1} determine whether the objectives of that project are being achieved: and
i) advise the Minister on any future proposed amendment or adjustment thereot.
(d] require any company coremplated in subparagraph (1) to fumish the committee
with any such information or documents as are necessary for the commitiee to
perform ils functions in terms of this Schedule; or
{) perform such other funclions as are assigned to it under this Schedule,
Grant of tax concession to a developmeni enterprise
6. {1} Subject to subpardgraph {2), the Minister may, upon examination of applivalion for
nomination as a development enterprise, grant ot Tefuse Lo-grant, (0 writing & tax concession for
the purpose of this Scheduls.

{2} The Minister shall not grant g lux coneession contemplated in this Schedule —

fa} if the Minister 15 of the opinion thae the praject to be carmied on by any comgany-
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(i} is substantially the same concem as was or is carried on by any other person in
Eswatini on or before the submission of the application for approval of the
project in terms of paragraph 4; or

(ii} is an undereaking that has been formed by the splitting up or reconstruction of
any business already in existence or by ransferring assets previously used in
the: business in order to obtain the tax concession under the provisions of
paragraph 3; and

(b} after the commencement of the carrying on of such project by anyv company.,

(3} Notwithstanding the provisions of this schedule, the Minister shall not issue any grant
or confer any tax concession to any applicant or nominate a business as development enterprise
unless the Minister has first obtained the approval of the Cabinet.

Revocation of grant

7. (1) The Minister may, at any time with the concurrence of the Cabinet, amend or revoke a
development enterprise conferrad under paragraph 6 in the event any one or all the following
EVENLS GCour-

{a) failure to meet eligibility criteria;

ib) failure to comply with tax obligations, ineluding but not limited to, failure to furnish
refurms or pay tax as evidenced by the Commissioner;

(c} failure of the business o substantially carry out the development or investment as
specified in the development enterprise agrecment; or

{d) where there has been a substantial breach of any conditions as may be specified in
the development enterprise agreement,

(2} The Minister shall, before the issuance of a revocation or amending order and before its
publication in the Gazette, by notice in writing to the public officer, owner, director or person
wha appears to the Minister to be in charge of the business or enterprise afford such publie
officer, owner, director or person an opportunity either to -

{a) rectify the failure or breach; or
{b) to show cause why, within such time as may be specificd and being not less than

thirty {307 days from the date of issuc of such notice, the development enterpriss
agreement should not be amended or revoled.



